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RHESA H BARKSDALE, Circuit Judge:

Primarily at 1issue are two points: (1) whether the
Governnent’s use of a summary witness on rebuttal constitutes
reversible plain error; and (2) whether the district court clearly
erred in enhancing defendant’s sentence, pursuant to U S S. G 8§
3B1.1(a), for his being “an organizer or |eader of a crimnal
activity that ... was otherw se extensive”. Al t hough the
conviction and sentence are AFFIRMED, we are concerned about

application of these two points in cases of this type.



l.

Lea Scott Fullwood was a farner in Nolan County, Texas, who
participated in farm assistance prograns admnistered by the
federal Farm Service Agency (FSA). To receive FSA crop disaster
paynents, he had to certify to the Nolan County FSA office each of
the crops planted on his farns. He was also entitled to purchase,
t hrough i ndependent crop insurance agents, nultiple peril crop
i nsurance reinsured by the Governnent. (The private insurers are
reinmbursed by the Federal GCrop Insurance Corporation (FC Q)
(managed by the Ri sk Managenent Agency (RMA)) for certain clains
they pay to insured producers based on crop | osses, as well as for
portions of the producers’ prem uns, which are subsidized by the
Gover nnent .)

In md-1999, Fullwbod was introduced to Darren Jeffrey, an
i nsurance adjuster. Jeffrey offered to submt fraudul ent
appraisals for clains; in return, Jeffrey would receive kickbacks
of five percent of the paynents. Fullwod agreed and subsequently
introduced Jeffrey to Fullwiod' s father and father-in-law (both
farmers), advising themof the fraudul ent schene.

During 1999, Fullwood farnmed cotton and grain sorghum
However, he did not plant all of the acreage he certified to the
FSA county office or to Hargrove Insurance Conpany, through which
he had obtained multiple peril crop i nsurance. (Hargrove |Insurance

Conpany is a broker for Fireman’s Fund | nsurance, which issued the



i nsur ance.) For exanple, although Fullwood did not plant grain
sorghum on two of his father-in-laws farns, he certified having
done so. (To carry out this schene, Fullwood s father-in-Ilaw
executed a “cash | ease agreenent” between hi mand Ful | wood, which
Ful | wood submitted to the FSA to establish the requisite interest
in those farns.)

Ful | wood t hen nmade fraudul ent clainms based on acreage he did
not plant, both for crop disaster paynents fromthe FSA and on the
federally-reinsured Fireman’s Fund policies. Fullwood clained hail
and excess precipitation damaged his cotton crop. |In connection
wth these clains, he executed various cotton appraisals and
production wor ksheets. (Jeffrey indicated that he had inspected
certain fields and had taken sanples, and that little cotton had
remai ned. No such inspections were nade.) At Fullwood’ s request,
Jeffrey al so perfornmed bogus apprai sals on Full wod’ s grain sorghum
crop; Fullwood submtted simlar fraudulent clains asserting that
drought had damaged that crop

In executing the schene, Fullwood made extensive use of the
United States mail and private interstate carriers. Utimtely, he
requested nore than $310, 000 and recei ved approxi mately $235, 000.
(Certain anmounts were wthheld because Fullwod was under
i nvestigation.)

Ful | wod was convicted of: conspiracy to commt mail fraud,

violate the False Cains Act, and nake false statenents to the



Governnent, in violation of 18 U S.C. 88 371 & 2; making false
statenents to agencies of the United States, in violation of 18
USC 8§ 287, mail fraud, in violation of 18 U S.C. 8§ 1341; and,
maki ng fal se statenents in a matter within the jurisdiction of an
agency of the United States, in violation of 18 U S.C. § 1001. He
was sentenced to 41-nonths’ inprisonnment and ordered to pay
restitution of $235, 000.
1.

At issue is whether the district court: (1) abused its
discretion in admtting expert testinony; (2) commtted reversible
plain error by allowi ng the Governnent to use a summary W tness on
rebuttal; and (3) commtted clear error by inposing a four-Ievel
sentence enhancenent for Fullwood s having been a |eader or
organi zer of the crimnal activity.

A

Pre-trial, Fullwood noved to exclude Dr. Brown’s expert
testi nony, which was based on satellite inagery. After a hearing
during the trial, just prior to Dr. Brown’s testifying, the
district court overrul ed Full wod' s objections.

Dr. Brown testified that, based upon satellite imgery, he
could determne if fields had been vegetated, were w thout crops,
or had been recently tilled or cultivated. H s testinony was
offered to show that satellite imges of farns where Fullwood

clained to have planted certain crops reveal ed that the crops were



not planted on the dates clainmed by Full wod. Anong ot her things,
Dr. Brown testified that the farns all egedly | eased fromFul | wood’ s
father-in-law had not been plowed and had remmants of a crop
consistent with hay grazer, not grain sorghum (contrary to the
certification).
The adm ssion of expert testinony is reviewed for abuse of

di scretion. E. g., Seatrax, Inc. v. Sonbeck Int’l, Inc., 200 F. 3d
358, 371 (5th Gr. 2000). The district court’s role in determning
adm ssibility of scientific testinony under FED. R EviD. 702 i s that
of gatekeeper. E.g., Daubert v. Merrell Dow Pharmaceuticals, Inc.,
509 U.S. 579 (1993). Rule 702 sets the adm ssion standard:

If scientific, technical, or other specialized

knowl edge will assist the trier of fact to

under stand t he evidence or to determ ne a fact

in issue, a witness qualified as an expert by

know edge, skill, experience, training, or

education, may testify thereto in the form of

an opinion or otherwise, if (1) the testinony

is based upon sufficient facts or data, (2)

the testinony is the product of reliable

principles and nethods, and (3) the wtness

has applied the principles and nethods

reliably to the facts of the case.
The proponent has the burden of establishing, by a preponderance of
the evidence, that the pertinent admssibility requirenents are
met. See FED. R EwviD. 104(a), cnt.

Even though Fullwood concedes “that the Governnent’s expert

w tness was highly credential ed”, he contends there was too great

a gap between the prem se of satellite inmagery, as it relates to

crop cultivation, and the conclusion reached by Dr. Brown that
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certain crops were not planted. He al so takes issue with: whether
the testinony was within the area of expertise established; and the
rate of error (five percent) as applied to the testinony.

Ful | wood’ s contentions are conclusory and without nmerit. In
response to Fullwood s notion to exclude, the Governnent submtted
a detailed response that provided a list of 16 articles, all
publ i shed in peer-reviewed scientific journals, which denonstrated
the general acceptance in the scientific comunity of the
techni ques used by Dr. Brown. The Governnent al so poi nted out that
the Eighth Grcuit upheld the adm ssion of Dr. Brown’ s testinony in
asimlar case. See United States v. Larry Reed & Sons P ship, 280
F.3d 1212, 1215 (8th Cr. 2002).

At the hearing on the notion, Dr. Brown’s curriculumyvitae was
admtted into evidence. As Ful l wod acknow edges, Dr. Brown’s
credentials are substantial (including a Ph.D. in horticulture and
numer ous publications). Also, at that hearing, Dr. Brown
testified: the renote sensing technol ogy he enploys “has been
around for several decades”; his techniques are used “[e]very day”
by science, industry, and governnent; and there have been “hundreds
of investigations that have been conducted, probably thousands”,
val i dati ng hi s net hodol ogy.

The Governnent satisfied its burden. |In short, there was no

abuse of discretion.



B

Ful | wood next challenges the Governnent’s use of a sunmary
witness on rebuttal. For its last witness in its case-in-chief,
the Governnent <called the Special Agent in charge of the
i nvestigation for the USDA. That Special Agent testified both
about conversations he had with Ful |l wod and Ful | wood’ s fat her-in-
| aw (Ful | wood’ s co-defendant) and as a sunmmary w tness.

On rebuttal, the Governnent re-called that Special Agent as
its last wtness. The Special Agent was allowed to recap a
significant portion of the testinony already introduced by the
Governnent . Al t hough Fullwood’s father-in-law objected to this
testinony as being outside the scope of rebuttal, Fullwood did not
i kewi se object. (Hi s father-in-law s objection was overrul ed.)

The district court instructed the jury that the testinony of
a sunmary witness is not “in and of [itself] evidence or proof of
any facts” but is used to explain and shoul d be disregarded “to the
extent ... [it is] not [an] accurate summar[y]”. Along this |ine,
Ful |l wod does not contend that the testinony was in any way
i naccur at e.

Because Fullwood did not object, we review only for plain
error. See Fep. R CRM P. 52(b); e.g., United States .
Garcia-Flores, 246 F.3d 451, 457 (5th Gr. 2001). This quite
restrictive standard requires Fullwood to denonstrate a “clear” or

“obvious” error that affected his substantial rights. ld. Even



then, we have discretion to correct the error and will generally
not do so unless it “seriously affect[s] the fairness, integrity,
or public reputation of judicial proceedings”. E.g., United States
v. Calverley, 37 F.3d 160, 164 (5th Gr. 1994) (en banc) (quotation
omtted), cert. denied, 513 U S 1196 (1995).

The Governnent asserts that FED. R EwviD. 1006 all ows the use

of summary wi tnesses. |t provides:
The contents of vol um nous writings,
recor di ngs, or phot ographs which cannot

conveniently be examned in court nmay be

presented in the formof a chart, summary, or

cal cul ati on. The originals, or duplicates,

shall be nade available for exam nation or

copying, or both, by other parties at [a]

reasonable tine and place. The court may

order that they be produced in court.
As the Governnent concedes, this rule does not specifically address
summary w tnesses or summarization of trial testinony. Thi s
omssion is significant — “[p]lainly, th[e] rule does not

contenpl ate summarization of live testinony presented in court”.
United States v. Castillo, 77 F.3d 1480, 1499 n.36 (5th Gr.),
cert. denied, 519 U S. 868 (1996).

For conplex cases, we have allowed sunmary witnesses in a
limted capacity. See United States v. Bishop, 264 F.3d 535, 547
(5th Gr. 2001), cert. denied, 535 U S. 1016 (2002) (allowing IRS
agent to testify as summary w tness where summary had foundation in
evidence already admtted and was acconpanied by Ilimting

instruction); United States v. Myore, 997 F.2d 55 (5th Gr. 1993)



(permtting IRS agent to selectively sunmarize where facts fel
wthin his expertise).

On the other hand, there are |imts that nay well have been
exceeded here, because, as the final rebuttal w tness, the Speci al
Agent was allowed, wthout justification, to sinply recap
substantial portions of the Governnent’s case-in-chief. The use of
summary evi dence serves an inportant purpose, but that purpose is
not sinply to allow the Governnent to repeat its entire case-in-
chief shortly before jury deliberations. Mor eover, there are
obvi ous potential dangers associated with its use. See, e.g.
Castillo, 77 F.3d at 1500 (“wthout good reason or real need
[sunmary wi tness testinony] unfairly allowed] one prosecution
Wi tness nerely to repeat or paraphrase the in-court testinony of
anot her”); United States . Johnson, 54 F.3d 1150 (4th
Cr.)(summary witness testinony inappropriate in normal case given
i nherent dangers, including confusion), cert. denied, 516 U S. 903
(1995); United States v. Baker, 10 F.3d 1374, 1412 (9th G r. 1993)
(sunmary witness should only be allowed in “exceptional cases”
because the credibility of summary w tness may be substituted for
the credibility of the evidence summari zed), cert. denied, 513 U S.
934 (1994).

In the light of this case having sone arguabl e conpl exity, our
precedent allow ng such testinony in conplex cases, the limting

instruction given, and the unchal |l enged accuracy of the testinony,



the sunmary testinony did not constitute reversible plain error.
Cf. Castillo, 77 F.3d at 1500 (no reversible error where sunmary
W tness “did not msstate or put an unfair ‘spin’ on the testinony
he repeated or paraphrased, and it was uncontradicted”); United
States v. koronkwo, 46 F.3d 426, 435 (5th Gr.)(use of sumary
W t ness not reversible error where nerely cunul ative of substantive
evidence), cert. denied, 516 U S. 833 (1995); United States .
Wnn, 948 F. 2d 145, 157-58 (5th Gr. 1991) (use of summary chart
and testinony not reversible error where prejudice neutralized by
instruction), cert. denied, 503 U. S. 976 (1992). Even assum ng the
adm ssion of the sunmary testinony was clear or obvious error, the
error did not affect Fullwood s substantial rights.

Nevertheless, in the Iight of the above-descri bed dangers and
the seem ngly i ncreased use of such witnesses by the Governnent, we
strongly caution, once again, against use of sunmmary w tnesses in
this fashion, especially in a non-conplex case. Wil e such
W t nesses nmay be appropriate for sunmari zi ng vol um nous records, as
contenplated by Rule 1006, rebuttal testinony by an advocate
summari zi ng and organi zi ng the case for the jury constitutes a very
different phenonenon, not justified by the Federal Rules of
Evi dence or our precedent. For exanple, sunmary W tnesses are not
to be used as a substitute for, or a supplenent to, closing

ar gunent .
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C

Finally, Fullwod challenges the four-point enhancenent he
received, pursuant to U.S.S.G § 3Bl1.1, for being an organi zer or
| eader of the crimnal activity. The presentence investigation
report (PSR) recomended t he enhancenent on the basis that Fullwood
was an organi zer or manager in a crimnal activity that, consistent
with the language of 8§ 3Bl.1, was otherw se extensive. Over
Ful | wood’ s objection, the district court inposed the enhancenent,
findi ng Ful l wod “di d manage or supervise others in regard to this
comm ssion of this offense, particularly in regard to his father-
in-lawf,] his father[,] and also as to the adjustor....”

The pertinent portion of § 3Bl1.1 states:

Based on the Defendant’'s role in the offense,
i ncrease the offense | evels as foll ows:

(a) If the defendant was an
organi zer or leader of a crimnal
activity that involved five or nore
partici pants or was ot herw se
extensive, increase by 4 |evels.

(Enphasi s added.)

In assessing whether an organization is
“otherw se extensive,” all persons involved
during the course of the entire offense are to
be consi dered. Thus, a fraud that involved
only three participants but used the unknow ng
servi ces of many outsiders coul d be consi dered
ext ensi ve.

US S G 8 3BlL.1, cnt. n.3 (enphasis added). Fullwood clains the

enhancenent was i nproper because his crimnal activity did not
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involve the requisite five participants and was not “otherw se
ext ensi ve”.

The application of § 3B1.1 is a factual finding reviewed only
for clear error. E.g., United States v. Cabrera, 288 F.3d 163, 173
(5th CGr. 2002). *“A factual finding is not clearly erroneous as
long as it is plausible in the light of the record as a whole.”

United States v. Powers, 168 F.3d 741, 752 (5th Cr.) (interna

quotation and citation omtted), cert. denied, 528 U. S. 945 (1999).

The Governnent does not contend the offense involved five or
nore persons. Instead, as reconmended by the PSR, it maintains the
enhancenent is justified because Fullwod was the |eader or
organi zer of crimnal activity that “was otherw se extensive”.
Along this line, the Governnent points to the involvenent of
Jeffrey (the appraiser), Fullwod s father and father-in-law, and
the followng unwitting participants: USDA, RMA; FCI C FSA, FSA,
Nol an County O fice; Rayford Hargrove (insurance agent); Hargrove
| nsurance Conpany; Fireman’s Fund | nsurance Conpany; the United
States Postal Service; and private interstate carriers.

In the light of the use of these unknow ng participants, the
“otherw se extensive” application was not <clearly erroneous.
United States v. Davis, 226 F.3d 346, 360 (5th Cr. 2000), cert.
denied, 531 U S 1181 (2001), held that applying the 8 3Bl.1(a)
enhancenent was not cl early erroneous because of the invol venent of

unwi tting acconplices where the defendant operated “an advance-fee
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schene in which he would agree to obtain funding for clients, but
woul d never do so”. Id. at 348-49. There, the schene involved
enpl oyees of a financial conpany, |oan brokers, |awers, and those
providing “due diligence” reports. Id. See also United States v.
Si dhu, 130 F. 3d 644 (5th Cr. 1997) (8 3Bl1.1 applied to physician
i nvol ved i n heal thcare fraud where patients and i nsurance conpany’s
enpl oyees were unknow ng participants); United States v. Al libhai,
939 F.2d 244, 253 (5th Gr. 1991), cert. denied, 502 U S. 1072
(1992) (8 3B1.1 applied to schene involving only four participants
t hat used services of outsiders such as bank enpl oyees). The use
of unsuspecting participants was simlarly extensive here.
Application of the enhancenent on that basis was not clearly
erroneous.

Ful | wood al so nmai ntains, quite conclusionally, that his role
was not one of |eader or organizer. The factors to be considered
are: (1) exercise of decision-making authority; (2) nature of
participation in the comm ssion of the offense; (3) recruitnent of
acconplices; (4) clained right to a larger share of the fruits of
the crime; (5) degree of participation in planning or organizing;
(6) nature and scope of the illegal activity, and (7) degree of
control or authority exercised over others. U S S. G § 3Bl1.1, cnt.
n. 4.

Ful | wood: chose which false clains to submt; prepared,

signed, and submtted those clains; introduced Jeffrey to his
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father and father-in-law, presumably to bring them in on the
schene; took 95 percent of the profits (all but the five percent
ki ckback); and, as stated, utilized the services of countless
outsiders. Finding himto be a | eader or organi zer was not clearly
erroneous.

W caution, however, that this case arguably conmes close to
the lower limts, for 8 3Bl.1 purposes, for what constitutes an
organi zer or |eader of crimnal activity that was otherw se
ext ensi ve. The enhancenent is designed to assign greater
puni shnent to those engaged in leading crimnal enterprises, in
part because of concerns about relative responsibility. See
US SG 8§3BlL.1lcnt. It is to be inposed agai nst defendants who
tend to profit nore from crimnal enterprises, pose a greater
danger to the public, and are nore likely to recidivate. | d.
Qoviously, it is not a plea bargaining tool; likewise, it is not to
be applied autonmatically.

L1,
For the foregoing reasons, Fullwod s conviction and sentence

are

AFFI RMVED.
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